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Abstract: The regulation of the electricity sector, in general and in the particular case of Spain, has
been brilliantly analysed by economists and contemporary jurists placing the emphasis, preferably,
on economic efficiency and social justice. This article, based on the writings of economic historians
in recent years, has as its objective to shed light on the logic to regulatory changes in Spain. Exactly
as has been done for other countries, the explanation of factors and of the characteristics of this
regulatory change, without doubt, will contribute to the understanding of its special nature within
the overall international panorama, as well as a better understanding of the contributions of other
previous and future works from different perspectives of analysis. The conclusions on the historical
construction of the regulation of the electricity industry until the twentieth century allow us to define
four big stages, deeply conditioned by their political regimes and the economic circumstances of the
country, as well as by the unequal importance of economic agents in the taking of decisions: powerful
energy companies, weak governments, and a complete lack of consumer input.

Keywords: regulation; utilities; business history; industrial organization

1. Introduction: Regulation Seen as a Historical Construct

The present article takes as its point of analysis the new institutional economics be-
cause it better fits the type of historical economic study that this study aims to achieve,
although it also takes into account what the normative theory prescribes. As Menard and
Shirley indicated [1], quoting North [2], the new institutional economy did not abandon
neoclassical theory but rather completed it, because “neoclassical economics was not created to
explain the process of economic change, much less political and social change”. The new institu-
tional economy (henceforth referred to as NIE) abandoned the neoclassical assumptions
of perfect knowledge and unlimited rationality, as well as any supposition that sees trans-
actions as free and spontaneous. To the NIE, the performance of an economic market
depends on its institutions, both formal and informal, and the models of organization that
facilitate transactions and cooperative behaviour. The NIE focusses on studying how these
institutions are born, operate, and develop, paying special attention to how the agreements
that support production and exchange are decided, in addition to how the agreements
and/or conflicts between agents, in times of uncertainty and risk, change the rules of
economic play.

If electricity is an international phenomenon of modern society, and the technological
and institutional changes of recent years appear to promote an international convergence of
structures between the different national electricity sectors, the businesses dedicated to its
production and the regulatory systems employed by governments do not always coincide
because both are subject to the influence of their particular national traditions, political
culture, and experience. As Gilbert and Kahn indicate, “The interactions between government
and the electricity industry vary widely from country to country” [3]. In this respect, as North
points out [4], although we know very little about the interaction between the quantity
and quality of human actions and the system of beliefs—knowledge—of the society and of
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the organizations that shape the economy, less still do we know about these actions and
institutions through time.

The demand for the regulation of network industries such as the electricity industry,
characterized for a long period as natural monopolies, has its justification in the desire
of governments and citizens to maintain social control over these activities because they
have such particular characteristics. The existence of economies of scale and specific assets
(capital-intensive, of long life, and unmovable), especially in electricity distribution, gave
the proprietors of the transport network considerable market power. The political and
social demands for control over this market power grew because electricity is an essential
service or good for the community—both for big customers and for individuals. Moreover,
this essential character creates a great dependence for the consumer in relation to the
producer, although the electricity companies take on a large economic risk because, as they
cannot store electricity, they have to invest at a level way above average demand, taking
into account that they have to satisfy every change or fluctuation in demand, be it daily,
monthly, or annual.

Given this context, governments, national and/or local, have always sought fair terms
in the supply of electricity. As the utilities need licenses to operate and rights of way—
concessions, authorizations, or administrative licenses—governments have the opportunity
to set technical conditions; safety, stability and quality of service, and economic conditions;
and fiscal conditions and tariffs, which best suit their interests in the different contractual
relationships that are established with the companies that will carry them out.

However, the need for regulation does not come exclusively from the need to protect
consumers from the possible monopolistic rates of the electricity producer/distributors.
The companies usually require certain guarantees in their contracts with the administration
to safeguard their financial interests, such as the right to exclusivity of supply in their
area of operations—a monopoly position—and remunerative prices to cover their costs of
installation, operation, and profit for provision of the service during a reasonable length
of time. It has to be taken into account that the companies do not take on all of the risk
involved in the investment if there is not a minimum guarantee that their assets will not be
expropriated in the medium term, either directly or indirectly by way of undercapitalization
due to electricity prices that do not cover their costs. However, it is also true that, if the
legal and contractual conditions agreed to for the supply of electricity are not set with
sufficient attention beforehand, they can change in favour of consumers in the short term
through lower prices, or against their interests if the producers, due to not keeping up to
date with investment, are threatened by bankruptcy. As Gilbert and Kahn state, “Durable
investments thus require the rule of law, and specifically the law of property, which is a public good
provided by the state” [3].

History from the end of the nineteenth century until the present day provides a wide
casuistry on the contractual relationships established between the economic and political
agents involved (investors, consumers, and regulators), as well as their associated conflicts.
The failure to establish efficient and credible regulation, at its extreme, led to the post-war
nationalization of the electricity sector in important European countries, such as France
(1946), the United Kingdom (1948), and Italy (1962). In the same way, the failures of
regulation from the beginning of the 1980s were the breeding ground after the economic
paradigm change to neoliberalism, which explains—through the restructuring and/or
privatization of sectors that were either nationalized or under heavy state intervention—the
new regulatory changes, which have been termed the “new regulation for the market”.

While there is no ideal regulatory system because there are many solutions that change
through time and place, as Gilbert, Kahn, and Newbery demonstrated in International
Comparisons of Electricity Regulation, it would be interesting to know what has happened in
this respect in Spain.

Before embarking on this task and given that—as Ricketts points out—"Regulation is
not, however, a very precise term” [5], it would be a good idea to specify more closely the use
of the term regulation in this article.
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Regulation in this work, as appears in the title, is seen as a historical construct [6].
Therefore, the special features of this regulation would depend upon the technological and
organizational characteristics of the producers, the conditions of demand, and institutional
conditions (historical, political, and legal) of the country or economic region concerned.
We can already say that, for example, as far as technological characteristics are concerned,
the choice of hydroelectricity by the Spanish electricity sector since its early days has
had important consequences for the structure of the sector, as well as on its particular
rhythm of development [7]. In addition, it is necessary to take into account a level of
demand appropriate to a country that was late in its industrial development [8] and the
long-term relevance of domestic uses, which have also conditioned this type of regulation.
In the same way, regulation has also been conditioned by the dominant political system,
especially if we are talking about dictatorial regimes or weak democracies or regimes under
construction [9].

As obvious as it may seem, there is no regulation if there is no entity that can regulate
nor any activity that is the object of regulation. For regulation to exist, therefore, an
organization is required, at the local, regional, or national level, that stands for the rights
of a community and takes decisions in its favour. At the same time, there must exist an
activity—in this case, economic, i.e., the production and distribution of electricity—that is
susceptible to having its activities controlled or limited by certain principles of justice and
social welfare. Both the regulator and the regulated have different organizational forms,
which depending on multiple factors, characterize the system of regulation and its efficiency.
Evidently, regulation does not start from zero, as path dependence is influenced by previous
processes, decision making, and conditions. In the case of the Spanish electricity sector, as
in other countries, the intervention by the state followed the pattern of the administrations’
actions in other economic activities, such as those related to the postal system, railways,
telegraphs and telephones, gas, and the supply of water to the population [10].

The main aspects regulated, as we shall see, are at first centred on aspects related to
safety, and once there is an opportunistic attitude of the regulated against the consumers,
the state establishes controls both beforehand and after the event (norms, laws, etc.) that
refer firstly to safety of supply and after to the related economic activity (almost always
on prices, firstly in relation to entry conditions—concessions, authorization—and later to
functional aspects—transport, public companies, etc.—financial—incentives, penalties—
and coercive—the exchange of assets).

Normally, the administration sets itself up as regulator based on legal title, which
has changed through time. It has normally been based on the use of public domain or the
opportunistic behaviour of the businesses towards consumers, and later, the continued and
regulated intervention is explained by the concept of public service or service of general
interest [11].

In principle, the institutional relationships established around an economic activity
can be analysed as if they were a game (Figure 1), where the field of play is the activity
being carried out—in this case, providing electricity supply—and the regulator is the
referee who makes or does not make the decisions (settlements, rules, and laws) to resolve
the underlying conflict of interests between the players: producers (shareholders) and
consumers, who aim to maximise their business objectives or social welfare. Needless to
say, the combinations are multiple.

This work does not aim to measure the level of efficiency of the different models
of regulation that have existed in the Spanish electricity sector throughout the twentieth
century; they have already been analysed in detail by, among others, Antolin [12] and
Garrués [13]. The principal objective is to underline the main lines of the development of
regulation in this sector paying attention to their historical and institutional configuration.
In particular, this article will pay attention to determining the phases of continuity and
rupture of each historical phase in relation to their specific economic characteristics. As
has become clear in this introduction, the absence of this type of institutional analysis
on the regulation of the electricity sector in Spain in the very long term is one of the
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shortcomings of the European scientific literature specializing in these issues. For this
reason, the contribution of this article should be understood as relevant and original and,
ultimately, is intended to spark new and interesting intellectual debates.
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Figure 1. The simplified dynamics of the regulation game and some of its risks. Note: The main play-
ers are in red, the contextual factors in green, and some of the regulatory risks in yellow. Source: Elab-
oration by the author.

This empirical demonstration on the sequence of momentum [14] of the Spanish
regulatory process acquires interest and importance, in the final analysis, because it verifies
the theory that regulation is a complex economic and social phenomenon, as well as being
dynamic, which consequently should be analysed from a wide variety of viewpoints,
preferably multidisciplinary, and taking into account routines from the past.

Therefore, the specific questions that this article will set out to answer are: When, how,
and why was the regulatory system established in the Spanish electricity sector? and What
were the factors that caused the regulatory changes?

Consequently, discounting the introduction, the article is structured in three sections.
In Section 2, the interpretation perspective and the methodology used in the article are
briefly explained. In Section 3, the four models that have predominated in the Spanish
electricity sector from the end of the nineteenth century to the present day are presented
from a chronological perspective. Firstly, we will speak about the intervention and technical
rules for establishment and safety (1881-1924/39). Afterwards, we will deal with public
interventionism (military), privately monitored self-regulation, and tariff rules. Subse-
quently, we will present the late implemented traditional regulation (1982-1997). Finally,
we will address the problems posed by the new regulation for competition (1997-2020). In
Section 4, finally, we shall conclude with some reflection on the main ideas presented in
this article.

2. The Sources of Information and Methods

The sources of information in this article are indicated in the bibliography. As this
article is not quantitative, but rather one of interpretation, the reader cannot replicate it from
the works cited therein. The method of analysis is that employed in the studies of Business
History case studies, which was started at the University of Harvard at the beginning of
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the twentieth century and is still used in its Business School today, because it is the most
suitable to provoke debate among researchers interested in the article, and eventually, when
there is a critical mass of work on the subject, makes it possible to establish a hypothesis of
a more general character. As Moore stated: “The history of business may not be just about the
history of a particular business ( ... ) but may encompass the history of regulation, government
business relations, (... )” [15]. In fact, the clearest benefit from case studies, as explained by
Claus and Marriot, “is that a case helps bridge the gap between theory and practice” [16].

3. Results and Discussions: The Three Phases of Regulation in the Spanish Electricity
Sector during the Twentieth Century

3.1. The Techniques of Organization of the Electricity Activities That Predominated until the First
World War

The production of surveillance and good governance legislation in defence of the
public interest at the end of the nineteenth century in Spain, in relation to the electricity
sector, was mainly carried out by local corporations. This is not in any way surprising if
one remembers that Spain was economically backwards, and as a result, the state apparatus
was very weakly equipped with staff or resources and, therefore, was liberal in commercial
affairs. Consequently, with this administrative intervention in surveillance and good gov-
ernment, there was no intention to reform the sector design. Until the 1920s, the electricity
business was, in fact, characterized as an activity that anyone offering a service could freely
enter, both in contracts between the parties involved and prices. The mechanism of this
limited administrative intervention was simply authorization (license and franchise) by
local authorities, in legal terms that could be defined as having a regulated subjective right
and non-discretionary character.

This situation changed considerably when the Spanish state established minimum
legislation in favour of electricity consumers in response to the opportunistic approach of
many of the electricity companies, which managed to pass on the inflation in costs suffered
during the First World War to the customer by threatening them with cutting off their
supply. The Administration, aware of the social problem caused by this tension between
producers and consumers and also that electricity had gone from being a luxury good to
being an essential, undertook the setting up of a public regulatory entity for the electricity
business with the aim of harmonizing the economic interests in play. The initial progressive
introduction of rules and conditions was set some years later through the legal recognition
by the Government that electricity supply was a public service (RD 19-4-1924).

The arbitration of the Administration in the matter of tariffs and the companies’ obliga-
tion to supply had a bearing on the fact that electricity supply was then a controlled activity.
This was so because the state, along with its previous powers, established legislation on
two matters. Firstly, the Administration obliged the distribution companies to not cut off
supply to customers who were up-to-date with their bills. Secondly, the Administration
delegated to the Civil Governors of each province the fixing and, eventually, the modifying
of maximum tariffs for electricity applied by companies for domestic and commercial con-
sumption. The justification for both measures could be found in the anti-inflation policies
followed by the Government during the First World War (Subsistence Act [17]), which
were maintained in the post-war years, as well as—from the legal perspective and with
retroactive application—in the administrative concession regime for setting up granted by
the governing authorities to the electricity companies.

Over and above whether the state, with these measures, did or did not assume control
of the regulation of electricity supply and whether, as a consequence, the electricity business
was no longer a completely free activity, what is certain is that the Administration did not
extend its regulatory power beyond those aspects mentioned, and if it did, it did so in a
lax manner. In relation to this latter aspect, the system of tariffs that was implemented did
not establish a homogeneous methodology of fixing the maximum tariff across the whole
country as could occur in other nations with systems of rate of return or price cap, resulting
in each company setting different tariffs in accordance with multiple factors [18,19].
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The action that really would have permitted the state to exercise more directly a
decisive influence over regulation in the Spanish electricity sector would have been the
construction and management (publicly or privately) of an electricity network that con-
nected the main centres of production and consumption throughout the country. This
project, conceived between the end of the decade of the 1910s and the beginning of the
1920s [20-23], however, never came to fruition.

The reasons for this “failure” to establish a national network, apart from the institu-
tional weakness of the State already mentioned, were related to the changes that had taken
place in the structure of the sector. The formation of the first regional monopolies, especially
related to the burgeoning production of hydroelectricity after the First World War, and
the privileged situation that the large companies had enjoyed up to that time meant that
the electricity companies maintained their traditional market power over customers [24].
Once the State assumed new powers of intervention and promotion, and the traditional
strategies used by the electricity companies (the establishment of barriers to entry, and
collusion with their competitors to maintain the electric status quo) were no longer an
effective weapon in the regional sphere, the companies decided to organize at the national
level as well. The Association—Ilater, the Chamber—of Producers and Distributors of
Electricity (1920/1931-... ) was constituted and was the main sectorial lobby. We do not
know what successes this organization had, but it is known that, as well as defending the
private running of any eventual National Network, they fought, among other things, for
maximum influence over official decisions and, of course, for increases in the tariffs. It is
no surprise that the matter of tariffs was the main agglutinating factor for companies of
very differing characteristics. In fact, the freezing of tariffs was a very big disincentive to
investment, and as a result, as the economies of scale and network did not increase in the
medium term, financial deficits were widespread among electricity companies, especially
the medium and small-scale distributors and traders (Traditional Electricity System) [25].

3.2. Public Interventionism (Military), Monitored Private Self-Management, and Tariff
Regulation (1939-1981)

The long period, approximately four decades, that stretched from the beginning of
the Franco dictatorship to the early years of the transition to democracy was affected by
multiple economic variables and policies of differing nature and significance.

During the first period of the Franco regime, new directives—based on the desire for a
forced industrialization that would allow the economic independence of the country—gave
the public companies of the National Institute of Industry (INI) entry into the electricity
business. Although the initial orientation of the electricity companies of the INI was
with the exclusive objective of supplying their own industrial establishments, various
circumstances led these companies to try to gain access to the electricity distribution
market. The desire of public electricity companies to go from mere self-producers to being
commercial companies that competed with private companies was seriously resisted by the
latter. The introduction of the INI electricity companies was justified by the Administration,
in the end, because management by the private companies had failed to avoid serious
restrictions of supply prevailing in the urban and industrial markets of the country during
the early 1940s—restrictions that, as we know, persisted until the end of the 1950s [26,27].

This public intervention, a heritage of military corporativism [28], was characterized
by: (a) lacking transparency; (b) being barely planned, as far as the majority of the decisions
depended on the desires of its director, Suanzes [29]; and (c) guided by criteria that were
distanced from all economic rationality [30]. Consequently, private electricity companies
soon felt threatened by the possibility of nationalization of the sector. In fact, the response
of private electricity companies was quick: in August 1944, the trade organization was
formed—Electric Unit, PLC (UNESA)—and four months later, its president managed to be
appointed by the dictator General Franco to be personally in charge of the coordination
and interconnection of the national electricity system at a supra-regional level. In contrast,
months later, in November of the same year, the public firm National Electricity Company,
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PLC (ENDESA) appeared on the scene to give effect to the electricity aspirations of the INI,
and later came ENCASO (1942/49) and ENHER (1946/53).

In short, it can be said that the entry of the public sector into the electricity business,
despite the fact that they used the term “electricity plans” in its management, was a
sectorial intervention without the least bit of combined planning [31], aimed at a rapid
industrialization first and at a rapid elimination of serious electricity restrictions later,
seeking the lowest management and social costs to the State.

In parallel to this state intervention, the instrument of which was public electricity com-
panies, the Franco regime institutionalized, through the powers conceded to UNESA, a long
period of self-regulation led by private companies. To a great degree, this circumstance was
conditioned by the existence of serious energy restrictions and the incapacity—economic,
technical and functional—of the Administration to take on the nationalization of the sector
or regulation in the strictest sense.

As a consideration for the efforts put in by the electricity companies to reduce restrictions,
the Francoist government rewarded them with one of their strongest desires: the setting of a
new tariff regime (initially with a dual-rate structure) that would update automatically.

However, the Administration established that the tariffs had to fulfil two important
conditions: they should be homogeneous throughout the territory, and they should not have
a big effect on the consumers. With the experience of the electricity exchanges between the
different electricity regions of the country to ameliorate restrictions, the former condition
meant that (given that each company had a different cost structure) the INI companies
were forced to ask for state subsidies for their electricity production (mainly of thermal
origin), and all of the companies, both private and public, demanded compensation for
their investments, which were recognized as incentives.

The second aspect—that the new tariff regime should not have a strong effect on the
consumers—must have influenced the Administration’s eventual decision to eliminate
the dual-rate structure. Be that as it may, the fact is that, through the decree 12-1-1951,
the government approved a system of maximum tariffs based on standard costs (TTUs),
which—Dbecause it was not supported in the concessional system (hydroelectric power
stations) nor in the authorizations (thermal)—actually conceded competence to the state
in matters of tariffs, which, although recognized legally since the 1920s, had never been
practised effectively.

This new “contractual” situation established for the first time a clear link between the
regulator and the regulated. At the same time, as it introduced the first criteria of rationality
by promoting more efficient use of the electricity consumed—blocks—and stimulating
an indirect reduction in business costs—subsidies—working together, these avoided the
costs that globally planning the system would have meant for the State. The regulator,
in exchange for requiring the companies to provide sufficient quantity and quality in the
electricity supply, guaranteed the companies the necessary economic—financial equilibrium
for their electricity business through the tariffs and their corresponding updates. As such,
the principle of risk and reward linked to the first concessions was abandoned, and the
principle of sufficient coverage, appropriate for a public service, was confirmed, although a
good number of years after its first publication in 1924.

A problem occurred, however, when, aware of the growing market power achieved
by the electricity sector in previous years—whose main champion in maintaining the sta-
tus quo in the sector was UNESA—the government took the political decision to contain
inflation and the associated social disquiet by freezing the tariffs. Obviously, the power
of control held by the electricity companies did not exclusively originate in the possibility
of gaining monopolistic income by raising the price of electricity. In this, as on other
occasions, their market power had its origins in the process of entrepreneurial concentra-
tion favourable to the more financially powerful electricity companies and, above all, in
the reduction in costs arising out of economies of scale and network associated with its
productive and commercial expansion. It is necessary to remember that, in the 1950s and
1960s, the electricity business benefitted, on one hand, from large hydroelectric and thermal
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power stations coming on line due to the building of large dams and new production
technology, respectively, and on the other hand, from the extension of the high voltage
network and improvements in the coordination of the distribution and commercialization
of electricity. These benefits—although they improved the quality of service provided
by electricity companies—were not always passed on automatically to the customers in
real terms.

All this happened against an international background highly favourable to economic
growth, which the progressive change of direction by the Francoist regime hoped to take
advantage of for its international recognition and internal legitimacy [32]. In the electricity
sector, this change of economic policy was reflected in a less belligerent attitude by the
INI electricity companies towards private companies and vice versa. The regime of self-
regulation of the electricity sector was also strengthened by the companies themselves,
given that the government commissioned no less than UNESA to draw up the first National
Electricity Plan and the modification of the TTUs.

This last tariff modification was done with the intention of encountering a new system
that, essentially, sought to fulfil three objectives. The first—to eliminate the serious “tariff”
deficit (OFILE) accumulated by the electricity companies caused by the generous policy of
incentives of the Administration, which included in the tariff—was not always passed on
to the companies. The second was to achieve a better control of consumption. The third
was to share business costs in a fairer way by better adjusting the final price of electricity to
changes in the real costs of production (dual-rate structure).

Despite this, the measures adopted by the Administration to solve the problems
mentioned were insufficient to achieve satisfactory economic regulation for the companies.
In fact, according to the electricity companies, the combination of various matters related
to the financial rewards for the service provided by them at the end of the 1960s and
the beginning of the 1970s [33] intensified the regulatory risk that hung over private
companies—aspects that the companies considered essential to correct so that they could
achieve sufficient reward to pay adequate dividends to their shareholders or to embark on
a realistic investment plan.

However, while the problems of regulation referred almost exclusively to the subject
of tariffs, the companies enjoyed a system of self-regulation that allowed them important
fields of activity until the beginning of the 1980s. At the collective level, the employers’
association (UNESA) maintained the coordination of the electricity network and decision
making over planning investments [34]. At the individual level, the companies had total
freedom of action in the running of their businesses. However, most importantly, the
companies achieved both of these aims without endangering the traditional oligopolistic
structure of the sector and the advantages they derived from it [35].

In summary, this regulatory duality of tariffs and self-regulation was maintained to a
great extent because, despite multiple productive efficiency costs that were unrectified, it
benefitted the regulator as much as the regulated. The regulator—as the bureaucratic insti-
tutional and business framework (INI) was strengthened—obtained a type of regulation
that, although of limited reach, was very effective in terms of running costs, given that the
majority of their actions were exclusively related to negotiation and supervision. On their
part, private electricity companies—despite repeated complaints about the financial weak-
ness of tariffs that were irrational and political—felt comfortable with the aforementioned
regulatory duality. The deep asymmetries of information, which favoured the electricity
companies, also allowed them the advantage of influencing how standard necessary costs
were determined for the fixing of tariffs. In addition, and no less important, it allowed
them to design the dimensions, structure, and configuration of the regional markets for
each company and, as a result, of the whole sector. A completely different matter were the
repercussions this type of “dual” regulation could have on consumers from the viewpoint
of allocative efficiency, because when it comes down to it, it was they who had to cover a
large part of the costs of this singular model of regulation.
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3.3. A Late, Convenient, and Questioned “Traditional” Regulation (1982-1996) [36]

In Spain, the establishment of an effective electricity policy to face up to the petrol
crisis and the change to democracy after the death of the dictator (Franco, 1975) involved
transferring the institutional and market power of the electricity companies to the State.
This was no easy task. The regulator possessed a firm resolve to transform the old habits—
and the legal resources to do so—but lacked technical experience, an adequate institutional
system, and above all, precise enough information to set a perfectly defined regulation
agenda. In addition, the economic panorama (depression, suffering the effects of the petrol
crisis and its consequences for an economy in process of transformation) and the political
and social climate (unsettled, with multiple uncertainties inherent in a new democracy)
were not the most ideal for unveiling an electricity policy that was efficient. The room
for the early democratic governments to manoeuvre was very limited and was highly
conditioned by the task of constructing a new political regime [37].

The socialist government (1982-1996), faced with the “dual” regulation system (moni-
tored self-regulation and tariff regulation), opted for a model of alternative regulation and
rupture of all that had gone before despite being formally agreed with UNESA. Among
other aspects, with the National Energy Plan (1983), the government regained a large part of
the decision making over sectorial planning, which had been in the control of UNESA. With
the nationalization of the high voltage network (Red Electrica de Espafia, 1985) and the
law of unified exploitation of the national electricity system (1984), the government could
exercise management and control of the electricity service in two ways: as the regulator
of supply and distribution, a role previously fulfilled by UNESA, and as the manager of
production and transport, an activity until then consubstantial with the companies’ busi-
ness [38]. Motivated by the policy of financial restructuring, the Administration organized
changes in the sector’s structure (Exchange of Assets, 1985) at the same time as it notably
reinforced its tariff powers (Legal and Stable Framework, 1987). The latter made reference
to the “global” cost of the service and counted on all the information necessary on standard
costs. The perfecting of the system of incentives and compensations opened the door for the
regulator to intervene in the “black box” of the companies’ financing. Meanwhile, as well
as receiving privileged treatment, the public electricity company ENDESA collaborated
with and was a key partner of the Administration in this process of regulatory change. All
of these actions were in essence collected and legally integrated in the first general law on
the electricity sector in Spain, the Law of the National Electric System (LOSEN, 1994).

The new regulatory model, although qualified as “traditional”, had important virtues.
Firstly, with the country absorbed in political change, there was little social opposition.
Secondly, the establishment of standard tariffs, although imperfect, based on the cost of
service (Legal and Stable Framework) eliminated much of their previous opacity and,
given their downward trend in real terms, benefitted the consumer; because of the greater
stability and predictability they brought, they were not criticized by the companies except
for the favourable treatment given to ENDESA. Thirdly, the creation of a pool of surplus
electricity (Red Electrica de Espafia) directed for regulation had an unprecedented effect
on the optimization of generation and transport within the Spanish electricity system—in
particular when, with a reduced temporary and economic cost, that became the keystone
in the new regulation for the market, in accordance with new European Union directives
tending towards liberalization and competition in the sector. Fourthly, the strong sectorial
regulation achieved its objective of democratizing electricity policy, and as a result, it was
formulated under an institutional and professional complex that was better equipped and
trained, which allowed the assuming of the management and criticism of the new regulation
challenges with a greater guarantee of success within the new European framework for
energy. As a consequence of all these changes, fifthly, the electricity companies were obliged
to modernize their business culture, which created a richer and more stable balance between
their traditional vocation of investment and management of energy resources—an efficient
financial and economic administration that was ever more complex and diverse—and a
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growing social-environmental responsibility in the service provided to the social whole,
and especially to their consumers.

3.4. Towards Regulation “for the Market”, but without Regulation “in the Market” (1997-2020)

The main driver behind the changes in this new regulatory stage has been determined
by the European Union’s policy in favour of creating an internal energy market based on
competition and the free movement of goods and services [39]. In fact, Directive 96/92 CE
on the internal electricity market had, as a correlate in Spain, Law 54/1997 of the Electricity
Sector (LSE in its Spanish initials). This law is the basis of the legislative framework to
this day.

The orientation and speed of regulatory changes, however, have been marked by the
styles of successive governments, conservative (1996-04/11-18) and socialist (2004-11/19-... ),
which have governed in the last quarter of a century in Spain, as well as the economic
situations that marked these legislatures.

As in the previous stage, dialogue between the government and electricity companies
laid the foundations for the new electricity law (LSE). On this occasion, however, the
neoliberal ideology of the conservative government, as well as the process of business
concentration (around Iberdrola and the privatized Endesa), reduced the costs of negotia-
tion [40]. In fact, the electricity companies received questionable Transition to Competition
Costs (EUR 8664 million) to make up for the damage caused in the amortization of their
investments prior to the LSE, when a remuneration model based on recognized costs (MLE)
was replaced by another market-based model.

In this favourable political context, the process of liberalization of the electricity sector
in Spain came to anticipate what was established by some European directives. In effect,
Law 17/2007 of the new socialist government transposed Directive 2003/54/EC, which
had already been largely developed by the LSE. This was the case, for example, of the legal
separation of transport operators from the electricity sector or the free choice of supplier by
retail consumers, achieved three years earlier than scheduled.

All in all, the comprehensive electricity tariff did not yet have the market value as
a reference, but rather a mix of auctions plus toll and marketing costs. In fact, the non-
increase in the regulated tariffs generated in the electricity companies the so-called “tariff
deficit”. This imbalance intensified as a result of cost inflation stemming from the 2008
financial crisis and hindered the maintenance of the ambitious renewable energy promotion
plan designed years earlier. Given the inefficiency of the corrective measures (RD-L 6/2009,
RD-L 13/2012 and L 15/2012) and the financial obligations with the European Union, the
conservative government enacted urgent measures to guarantee stability (RD-L 9/2013)
as a preliminary step to a new law on the electricity sector (L 24/2013). This new law,
however, did not tackle the historical problems of the sector regarding the structure of the
market in order to achieve an economically and environmentally sustainable electricity
system. Once again, the measures focused on mitigating the “tariff deficit”. In 2014, for
example, the pricing mechanism was changed, based on the auction system since 2009, for
domestic customers and SMEs. This system, among other things, meant that the variable
component of the rate included the daily variation in wholesale market prices and forced
the marketers to offer consumers a fixed annual price.

After 25 years of liberalization process and technical advances, the Spanish electricity
sector has undergone a profound reorganization. The vertical disintegration of large
companies and new technologies have allowed the entry of new agents, new installations,
and a change in the electricity mix, with a notable increase in the weight of renewable
energies. All of this has contributed to improving the environmental sustainability of the
peninsular electricity system and reducing foreign energy dependence [41,42].

Although these general changes are recognizable, the reorganization of the sector has
not been throughgoing since it has dragged with it old and important problems. These
drawbacks, from the point of view of efficiency and distributive equity, have resulted
in a suboptimal generation mix and, ultimately, in a continuous transfer of income from
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consumers to companies. To solve these regulatory deviations, some specialists propose a
new design for the Spanish electricity market that prioritizes “competition in the market”
(investments through access auctions—free entry against the market power of the largest
incumbent electricity companies) as a preliminary step to delve into the already developed
“competition for the market” [43,44].

In summary, in the last quarter of a century, the Spanish electricity sector has quickly
adapted to regulatory transformations designed in favour of the formation of the inter-
nal European energy market. However, everything points to the fact that this process of
regulatory convergence of “competition for the market” will not be complete if it is not
achieved—breaking the historical dynamic—by regulatory changes in favour of “competi-
tion in the market”.

Proof of this imbalance in efficiency and distributive equity is reflected in the negative
and progressive evolution of Spanish prices (domestic and industrial) with respect to the
European average (See Figure 2).
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Figure 2. Evolution of domestic (a) and industrial (b) prices by consumption segments (MWh)
with respect to the European average (%). Note: On the horizontal axis, the years studied are
collected through six chronological sections from 1985 to 2021 (1985, 1997, 2007, 2011, 2018, 2021).
On the vertical axis, we can see with different colours (according to different sections or segments of
consumption and in percentage) the Spanish domestic prices (graph on the left) and the industrial
prices (graph on the right) with respect to the European average (which in all chronological cuts
takes the value 0%). The twelve consumption segments of the legend (five domestic and seven
industrial) are expressed in MWh. The Figure offers us two important ideas: (1) First, the average
prices (domestic (a) and industrial (b) until 2007 did not compare very unfavourably with respect to
the European average. Since then, both have had a growing and very striking evolution. This reality
calls into question whether the theoretical, not real, introduction of more markets would translate into
greater transferable efficiency in low prices for consumers. In addition, bringing the subject to the
present day, it seems clear that the Ukraine War, as opposed to what some point out, is not the only
cause of the increase in current prices. The explanation for this negative evolution of prices has to do,
as explained in the text, with the disastrous regulation in the market. (2) The second important idea
that can be drawn from reading the Figure is that the largest consumers (domestic (a) and especially
industrial (b)) have always been the ones that have had more favourable prices compared to medium-
and low-consumption subscribers. Given this strong inequality, it seems reasonable that the less
favoured social classes in Spain are especially sensitive to the upward trend in electricity prices and
that they demand a drop in rates. In addition, on the contrary, it seems questionable or a better subject
to study carefully (although the prices of large consumers are suspiciously secret for researchers)
the complaints of capital-intensive industrials for suffering relatively high prices in relation to many
other European industrial consumers. Source: Own elaboration based on Eurostat.

4. Conclusions

The regulation of the Spanish electricity sector throughout the twentieth century, as is
logical, underwent important modifications. In very general terms, it went from technical
intervention and regulation of supply and safety (1881-1939) to the establishment of the
first steps towards a market-oriented regulation (1997-...).
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Between the two phases, there existed a singular system of regulation, which on one
hand consolidated the business self-regulation model of the previous stage and on the other
hand combined strong public interventionism (INI) and made a first serious attempt at a
tariff policy (TTUs).

Coinciding with the coming of democracy and the energy and economic crises of the
second half of the 1970s, a change of tendency was put in motion, which was consolidated
with the arrival to power of the socialist party, when the basis of authentic “traditional”
regulation was established. This should be understood as an attempt by the State to make
up for lost time and set up a regulatory model that was close in its characteristics (central
planning, state-run, prices based on cost recovery, with the title of a public service) to the
models established in various earlier decades by neighbouring European countries (e.g.,
France, United Kingdom, Italy), which had nationalized the electricity sector. In the case
of Spain, however, the property of production and distribution of electricity remained in
private hands.

The failures of this system of “traditional” regulation influenced by the new European
policy (focused on restructuring [45-47], privatization, and deregulation of the electricity
sector in several countries) was taken advantage of in Spain by the new conservative
government (Partido Popular) to radically change the way the electricity business was
governed. With the Law of the National Electric System (1997), a model of regulated
competition was initiated based on the principles of business planning, decentralized
exploitation, and financial reward based on prices, under a title appropriate to a service of
general interest. If in the “traditional” regulation, the fundamental objective was the safety
of the supply and energy efficiency, the method employed did not necessarily follow the
rules of the market; for regulated competition, in theory, the objective is economic efficiency
and finding the best way to achieve competition.

As one can deduce from what has been stated, and from the consideration of regulation
as an institutional construct that was continually being shaped throughout its historical
process, the models of regulation established in each period depended essentially on the
interaction between the political configuration adopted by the State and its capacity to take
decisions that affected the economic activity and the development of the structure of the
electricity business.

From this perspective, for that reason, reducing the analysis of regulation to studying
the system of financial reward (tariffs) in each historical period—although important and
with studies of undoubtable scientific value—is no more than part of the problem: a
good shortcut to measuring the results in terms of efficiency as long as we remember that
regulators and regulated were not always guided by these criteria [48]. Likewise, the legal
studies of regulation—essential for precise knowledge of the legal-formal configuration of
regulation—have not always taken into account the praxis of what was laid down by the
law, focusing above all on exhaustively justifying the titles that conceded legal right to one
type or other of regulation, and therefore, have paid less attention to the political-economic
profile and the real motives for the changes in regulation [49].

Therefore, to the extent that the governance of the electricity sector is the result of
the combination of multiple factors (political, economic, and historical), the objective of
this work is not so much to give a definitive response on the configuration and logic
of development of the Spanish electricity sector, but rather to better put forward a first
historical-institutional approach to the matter from a somewhat different and wider per-
spective than has been previously done.

Evidently, the methodological preference for carrying out a qualitative analysis, which
prioritizes explaining the interaction processes of the factors that intervened in the dif-
ferent historical types of regulation (according to how it happened), has the limitation of
leaving aside a quantitative vision of the phenomenon studied (by not measuring how
much more/less each factor influenced). In addition, within this first qualitative option,
the use of the evolutionary and neo-institutionalist perspective supposes a choice against
other more static neoclassical interpretations that focus on productive efficiency with-
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out paying attention to the logic of the different interests in action and distributive and
dynamic efficiency.
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