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Preface

In 1993, Gene Sharp, Professor of Political Science, published his extended essay
“From Dictatorship to Democracy” as “A Conceptual Framework for Liberation”.
His widely translated book could be read as a kind of manual to build up a better fu-
ture from eras of violence and suppression.

The volume at hand takes a closer look at the history of such transitions. It gathers
the presentations given at the symposium “From Dictatorship to Democracy” that
was held at the Memorial and Educational Site House of the Wannsee Conference
on September 13" and 14™, 2021, by invitation of the Research Project “The Berlin
Administration of Justice after 1945”. Renowned speakers from Italy, Japan, Poland,
Spain, and Germany discussed various paths from dictatorship to democracy that
have worldwide been taken in the second half of the 20" century. The volume is com-
pleted by an account from South Africa. Thus, the volume covers legal and historical
developments on four continents. According to this wide scope, no less than four dif-
ferent languages are represented. Although most of the papers are written in, or trans-
lated into, English, the editors respected the wish of some authors to stick to their
native language. In order to make the contributions more broadly accessible, the ma-
jority of the proceedings at the symposium are available at the website of the Re-
search Project “The Berlin Administration of Justice after 1945 (https://www.im-
nordsternhaus.de).

Both the symposium and the volume at hand have generously been funded by the
Department for Justice and Consumer Protection of the Senate of Berlin. The De-
partment, namely Martin Grof3, Hendrik Maroldt, and Friederike Neike, has persis-
tently supported our research since 2018, accompanied by Katja Mohle and Mi-
chael Laubach of “zukunft im zentrum”, Berlin. Deborah Hartmann and her
team warmly welcomed the participants of the symposium at the Memorial and Ed-
ucational Site House of the Wannsee Conference. Lucy Wasensteiner and her team
made it possible to continue the discussions of the symposium in the famous garden
of the Liebermann Villa on Lake Wannsee on the evening of September 13", 2021.
We acknowledge gratefully the dedicated assistance by our teams both at Free Uni-
versity and Humboldt University, in particular by Edward Berg, Lennart Birken-
thal, Sebastian Eller, Helen Klabe, Joachim Kummer, Anna Lanzrath, Susanne
Karoline Paas, Lilly PaeBlens, and Juri Strauf3. Florian R. Simon of Duncker &
Humblot immediately accepted the volume to be published within the series
“Schriften zur Rechtsgeschichte”. The publishing process at Duncker & Humblot



6 Preface

was backed by Theresa Pyritz and Larissa Szews. Last but not least, we express our
deep gratitude to the authors of this volume.

Berlin, October 2023 Ignacio Czeguhn and Jan Thiessen
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Franco’s Regime. From Totalitarianism
to Authoritarianism in its Repressive Model
(April 1936—-November 1975)

By Antonio Sdnchez Aranda

“With the Constitution, it is possible to achieve a civil concord
called Spain, where citizens who, because they have different opin-
ions, beliefs or convictions, complement each other. Those who kill,
kidnap and extort, those who opt for violence as a method of polit-
ical action, are not our complements. They are only the destroyers
of democratic values. The evil they procure and the harm they in-
flict, they do to us all.”

Adolfo Sudrez, Prime Minister of Spain (1976—1981)"

With the paper we are presenting at this Symposium From Dictatorship to Democ-
racy by Invitation of the Research Project The Berlin Administration of Justice after
1945, our intention is twofold: on the one hand, to offer some brief but, as we under-
stand, necessary features of the Franco Regime between 1939—1975 (after the end of
the Civil War, on 1 April 1939, it developed an authoritarian State that had its genesis
with the formation of the so-called Technical State Junta of 1 Obtober 1936, which
replaced the National Defense Junta — constituted on 24 July 1936 in Burgos and after
the failure of the coup d’état by the rebels —, with General Franco as head of the Gov-
ernment); On the other hand, to establish the political-institutional features, partic-
ularly of Franco’s jurisdiction, in order to address the reasons for the amnesty and its
scope in the Spanish Transition.

This period began, with the death of the dictator Francisco Franco on 20 Novem-
ber 1975, practically from the appointment as Head of State, with the title of King, of
Juan Carlos I on 22 November 1975: although he swore the Francoist Fundamental
Laws, in the face of the misgivings of the Franco’s Parliament (Cortes), in a some-
what diffuse speech the new monarch stated that he would seek “a consensus of na-
tional concord”,? and so he did.

' Speech given on the occasion of the presentation of the Human Values Award on 11 April
2002 (Group Correo-Prensa Espafiola).

* In application of the Law of Succession to the Head of State of 27 July 1947, this con-
stituted Spain as a Catholic Kingdom and State and established Francisco Franco as the Head
of State for life. He was legitimized to propose his successor to the Francoist Cortes. This
appointment was made in the person of Juan Carlos with the title of “Prince of Spain”, thus
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I. Introduction. The Spanish Political Transition

The arrival of King Juan Carlos I as Head of State in November 1975 allowed what
is considered in the Transition as the Spanish “political miracle™: the first “peaceful”
transition from a dictatorial state in Europe, exhausted and without legitimacy, to a
constitutional regime, and always based on the permanent search for consensus

among all the political-social-economic actors involved.

Therefore, we have witnessed a political change since the death of the Dictator
which was pushed forward from within the state structures themselves and which
was also brought about by the far-sightedness of all the political compromisers.

This intense change from “dictatorship to democracy” (as the title of the Sympo-
sium puts it) in barely three years had, as we see it, three key moments that we specify
in terms of political-legislative activity (in chronological order):

First, the Law of 4 January 1977 for Political Reform. Its author, the jurist and
politician Torcuato Ferndndez Miranda (president of Franco’s Congress of Deputies
from the end of November 1976) presented to the King, who approved it, the idea of
the reform “from within” of the Fundamental Laws — following the traditional way of
Spanish politics since the beginning of 19" century constitutionalism of “reformist
rupture” or “ruptures reform” using the mechanisms existing in the aforementioned
Fundamental Laws —*: it established the preliminary political bases of the democratic
system by specifying the path along which the Francoist Cortes had to travel (a law
considered the eighth and last Fundamental Francoise). Under his hand, the Decree-
Law regulating the first democratic general elections in forty-one years and the first
regulation of the right to trade union association was passed on 15 March. Elections
were called for 18 April. Following the resignation of Torcuato Ferndndez-Miranda
as president of the Parliament (Cortes and of the Council of the Kingdom — in Span-
ish, Cortes y Consejo del Reino—) on 31 May, the Cortes were democratically elected

bypassing the natural order of succession that corresponded to his father Juan de Borb6n under
the Law of 22 July 1969 providing for the succession to the Head of State. Juan Carlos was
proclaimed successor to the Dictator by Franco’s Cortes on 22 July 1969, swearing “loyalty to
the principles of the National Movement and other Fundamental Laws of the Kingdom”.

3 Especially if we compare it with the disintegration of Yugoslavia, which claimed 140,000
lives, or with dictatorships that managed to perpetuate themselves by stifling the incipient civil
movement for reform (the case of Tiananmen in China).

* Franco was reluctant to spell out in detail the powers vested in him, opposing the drafting
of a constitution reminiscent of the previous period. The decision to institutionalize his power
came in response to a series of external events and, logically, to the need to perpetuate the
regime. He would enact seven Fundamental Laws that would be known as “the other Con-
stitution” (in the words of Jorge de Esteban), the eighth dead Franco was attributed to the one
for Political Reform. The seven laws were, in chronological order: The Fuero del Trabajo
(9 March 1938); The Ley Constitutiva de las Cortes (17 July 1942); The Fuero de los Espa-
fioles (17 July 1945); The Ley de Referéndum (22 Obtober 1945); The Ley de Sucesion a la
Jefatura del Estado (26 July 1947); the Ley de Principios del Movimiento Nacional (17 May
1958) and the Ley Orgdnica del Estado (10 January 1967). In this respect, vid. De Esteban, J.,
Las Constituciones de Espafia, Madrid, 1982, pp. 28 —30.
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on 15 June 1977, and Antonio Hernédndez Gil, professor of civil law, was appointed as
the new president until the Constitution came into force (27 December 1978), with
Adolfo Sudrez being confirmed as president of the Government (17 June 1977).

The Law for Political Reform allowed for further constitutional debate with the
intervention of all the political forces present in the Parliament (Congress and Sen-
ate). It practically put an end to the Franco regime: on 22 July Juan Carlos I inaugu-
rated the new constituent Cortes, defining himself as a “constitutional king with func-
tions of integration and arbitration in a democratic system”.° It is worth to point out
that, on 28 July the Sudrez government submitted its application to join the European
Economic Community.

Second, the so-called Moncloa Pacts signed on 25 Obtober 1977 (formally there
were two: Agreement on the program of reform of the Spanish economy and Agree-
ment on the program of legal and political action), signed by all the political forces
with parliamentary representation, business associations and some trade unions.
They laid the foundations for the necessary reforms in the areas of the economy, pol-
itics and justice, based on consensus (remember the context of the international eco-
nomic crisis caused by the oil crisis which, in Spain, was profound, with high unem-
ployment and unemployment rates, and the territorial issue with the Basque-Catalan
problem and the strong presence of the terrorist groups ETA and GRAPO). In this
context, political normalization was promoted, and on 14 Obtober the Spanish Parlia-
ment unanimously approved the Amnesty Bill, and Spain subsequently signed the
Convention for the Protection of Human Rights and Fundamental Freedoms on
24 November.

> Unién de Centro Democritico (UCD) won the relative majority with 165 seats, followed
by Partido Socialista Obrero Espainol (PSOE), with 118 seats; Partido Comunista de Espafia
(PCE), with 20 seats; Alianza Popular (AP) with 16 seats; Pacte Democratic per Catalunya
(PDC), with 11 seats; Partido Nacionalista Vasco (PNV), with 8 seats; Partido Socialista
Popular-Unidad Socialista (PSP-US) with 6 seats; Uni6 del Centro i la Democracia Cristiana
de Catalunya (UC-DCC) with 2 seats, and Esquerra de Catalunya-Front Electoral Democratic
(EC-FED), Euskadiko Ezkerra-Izquierda de Euskadi (EE-IE), Candidatura Aragonesa Inde-
pendiente del Centro (CAIC) and Candidatura Independiente del Centro (CIC), all with one
seat.

® The King would defend “since popular sovereignty has its highest personification in the
Crown, I would like to call upon you to cooperate fully and resolutely to achieve these ends.
Democracy has begun, that is undeniable. But you are well aware that much remains to be
done, although goals that many were reluctant to imagine have been achieved in a short time.
Now we must try to consolidate it (...) The Crown desires — and believes it is interpreting the
aspirations of the Cortes — a Constitution that will accommodate all the peculiarities of our
people and guarantee their historical and current rights. It wishes to recognize the diverse
reality of our regional communities and shares in this sense all those aspirations that do not
weaken, but rather enrich and make the indisputable unity of Spain more robust”.

Solemn joint opening session of the Congress of Deputies and the Senate, held in the
Palacio de las Cortes on Friday, 22 July 1977, in the presence of His Majesty the King, at
Diario de Sesiones de las Cortes, n° 3, 22 July 1977, pp. 38—41.
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Third, with the approval of the Spanish Constitution, following a national refer-
endum held on 6 December 1978, which came into force on 29 December of that year
and established the current political system of parliamentary monarchy and the re-
gime of Autonomous Communities.

The Spanish Transition therefore has two features that make a unique model:

1. It was one of the first to take place peacefully till the date (although it is cur-
rently questioned from leftist positions in the historical review that is being carried
out: not only because of the presence of terrorist groups but also because of the mili-
tary coup attempts such as the failed one of 23 February 1981). It is followed by nu-
merous examples of democratic transitions in Eastern Europe after the fall of the Ber-
lin Wall, such as the peaceful transition to democracy in Poland, where the Spanish
model was studied in some detail, and in Czechoslovakia, Hungary, and Bulgaria,
among others (by contrast, Romania was the only Eastern Bloc country to violently
overthrow its communist regime and execute its head of state. The case of East Ger-
many, as is well known, is different).

2. The 1978 Constitution is the fruit of consensus: that of all the relevant political
parties represented in the Cortes of 1978. In this context, dialogue was sometimes
difficult, which led, for example, the politician Gregorio Peces Barba to leave the
Constitutional Committee on 7 March 1978 when the PSOE considered that the po-
litical conditions that maintained the consensus facit legem had been breached. Al-
though there was a broad majority of right-wing political parties, we must highlight
the following actions that culminated the Spanish constituent process: that of the “po-
litical genius” and commitment of Adolfo Sudrez (president of the UCD govern-
ment); the aforementioned support of Ferndndez Miranda (president of Congress)
and the political vision of other leaders (Manuel Fraga, AP, Felipe Gonzilez,
PSOE, and Santiago Carrillo, PCE, mainly), and, last but not least, the firm commit-
ment to political reform of King Juan Carlos I, even more firmly established in the
Crown since his father Don Juan de Borbon renounced his dynastic rights in his favor
on 14 May 1977.

This meant that the Constitution was not imposed by one political group against
another but, for the first time in our political history since the first nineteenth-century
constitutionalism (the Cadiz Constitution of 11812 introduced the principle of Cath-
olic constitutional monarchy); the Constitution of 6 December 1978 was accepted by
all the political forces present in the Chambers with few exceptions.

In conclusion, the consensus, far from being an obligation, was deliberately
sought and sought, especially by the President Adolfo Suérez. In this 1975-1978
framework, what was the political background? Is it possible to consider the Fran-
coist state a repressive regime? What was its nature? What decisions were taken
in terms of reconciliation — amnesty, pardons, etc. — that made the great pacts and
laws of the Transition possible?
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II. The Franco Regime

On 18 July 1936, a military uprising against the Second Republic began but failed,
leading to the Civil War.

The initial failure of the “National Uprising” (as described in the abundant archi-
val documentation preserved) made it necessary to establish a new administrative
structure for the territories under rebel control. This new government, capable of re-
placing that of the Second Republic, began to take shape with the formation of the
National Defense Board (Junta de Defensa Nacional), set up by the military rebels in
the city of Burgos on 24 July 1936.

In this war context, it did not take long for a military man, general Francisco Fran-
co Bahamonde, to stand out: on 1 Obtober 1936 he was proclaimed Head of the State
Government by the Junta itself (before: on 21 September he had managed to unite the
military leadership and was named Generalissimo of all the Armies, holding the sole

military command) and, consequently, he assumed “all the powers of the new State”.*

We are witnessing the genesis of the so-called Francoist State. When Franco was
appointed head of the National Government, it was the beginning of a process of con-
centration of power around him that allowed the bureaucratic structuring of the “new
State”: after the “Nationals” defeated the Republicans in the Battle of Teruel (De-
cember 1937), seeing themselves as the victors of the conflict, a new Administration
was promoted with its capital in Burgos, in accordance with the Law on the Organi-
zation of the State Administration of 29 January 1938. This is the date of the forma-
tion of what it is considered to be Franco’s first “centralist” government (a power that
he exercised uninterruptedly until his death on 20 November 1975).

Also, together with the new bureaucratic structure, an iron institutional apparatus
was developed to repress the enemy and control the population. Prior to this, a purge
of civil servants and the seizure of assets of those disaffected with the Popular Front
had been carried out.

The end of the Civil War marked the beginning of the long period of the Franco
dictatorship (1 April 1939-20 November 1975). But what was the nature of the
Francoist State? In addition, can it be considered a fascist State?

" Composed of seven military personnel and presided over by Major General Miguel Ca-
banellas (the most senior), collegially assuming all the “powers of the State”. Vid. Decreto n° 1
por el que se constituye una Junta de Defensa Nacional que asume los Poderes del Estado y
representa legitimamente al Pais ante las potencias extranjeras, in: Boletin Oficial de la Junta
de Defensa Nacional de Espaifia — hereinafter BOJDNE — n° 1, 25 July 1936, p. 1.

¥ Decree no. 138, 29 September 1936, appointing His Excellency Major General Francisco
Franco Bahamonde as Head of the Government of the Spanish State, who will assume all the
powers of the new State (BOJDNE n° 32, 30 September 1936, pp. 125—126). In this respect,
Pino Abad, M., “Apuntes sobre el ceremonial de nombramiento de Franco como jefe del
estado”, in: REI, vol. 3, n° 4 (2016), pp. 63-78.
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1. Francoism, a Pseudo-Fascism

It should be made clear that we are not debating its nature, i. e. whether it was total-
itarian or authoritarian. The idea that the coup d’état of 18 July, which initially failed,
was carried out by the military in order to impose a fascist regime is a later reinven-
tion that is not accepted by historiography.

In this respect, Linz Storch de Gracia considers that in contrast to non-democratic
and totalitarian political regimes — characterized by the implementation and impo-
sition of a total political integration between the state and society in which the ad-
herence of the political community was an obligation —, Francoism was an author-
itarian regime in which the state controlled political power without the citizens
being able to participate in decision-making. This is, a limited political pluralism
lacking of an elaborated and guiding ideology. Consequently, without the pretension
of controlling social life by means of ideology, it sought, among its objectives, to
achieve the passivity of the citizens themselves. The author argues, therefore, that
Francoism is ascribed to a non-democratic and non-totalitarian political system
that brought together, among its characteristics, a “limited political pluralism, not
responsible, lacking an elaborated and leading ideology, but with characteristic men-
talities, lacking extensive and intense political mobilization, except at certain mo-
ments of its development, and in which a leader or sometimes a small group exercised
power within formally ill-defined but in reality predictable limits”.” If we follow this
thesis, we can frame this long Dictatorship, for some “chameleonic”, within the non-
totalitarian and non-democratic systems far from a specific ideology (unlike the Nazi
or [talian fascist parties: in fact the Regime took ideas mainly in social doctrine from
the Catholic Church — national Catholicism —, but also from liberal democratic re-
gimes as far as the field of economic policy is concerned — especially after the
entry into the OECD, the UN, etc., or including the first measures in defense of con-
sumers in 1957 —; and practically devoid of mobilization insofar as Franco generally
used popular rallies on few occasions). Finally, we should bear in mind that General-
issimo Franco, its leader, exercised power with the support of the army from the for-
mation of the Junta Técnica de Estado (constituted, as mentioned above, in October
1936).

Without going into the question of the political nature of the regime, we are in-
terested in the historical-legal sphere of the ways in which power was exercised, par-

? Linz Storch de Gracia, J.J., “Una interpretacién de los Regimenes autoritarios”, in: Pa-
pers: Revista de Sociologia 8 (1978), pp. 11-16, the quotation on p. 11, and Sistemas totali-
tarios y regimenes autoritarios, vol. 3, edited by José Ramén Montero and Thomas Jeffrey
Miley, Centro de Estudios Politicos y Constitucionales, Madrid, 2009. His extensive biblio-
graphy is analyzed by Chehabi, H.E., A bibliography of Juan J. Linz, in: Linz, J.J./Michels,
R., Political Sociology and the future of Democracy, 2006, pp. 173-210; by the same, An
Authoritarian Regime: The Case of Spain, in: Erik Nard and Yrjo Littunen (coord.), Clea-
vages, Ideologies, and Party Systems, Helsinki, 1964 (reprinted with the same title in Erik
Allard and Stein Rokhan — comps. —, Mass Politics: Studies in Political Sociology, New York,
1970. Page references are to the latter edition, p. 255).



Franco’s Regime. From Totalitarism to Authoritarianism in its Repressive Model 111

ticularly in the Administration of Justice. In the jurisdictional sphere, military control
of its institutions was evident from the outset, a control which gradually disappeared
after the change of the war scenario in 1942 in favor of the Allies during the Second
World War. In this sense, we must affirm from the European context that we cannot
simply assimilate Francoism to European fascism, especially as it coincided with the
profile and period of German and Italian fascism. From a comparative perspective,
and following Arostegui Sanchez, it can be considered a pseudo-fascism when ana-
lyzing the actions of Franco and his cronies, the military and civilian support received
in the Civil War, the absence of a previous political party to support him — this support
would not come until the Spanish Falange was formed as a single party with the Jun-
tas de Ofensiva Nacional Sindicalista (abbreviated as FE de las JONS or FE-JONS), a
minority party set up by the so-called Unification Decree of 20 April 1937 and which
from 1939 would become the political arm and sole party of the now Glorious Na-
tional Movement) and, above all, the long evolution of the Regime up to 1975 in
terms of its organization and legislation in repressive matters, which we will analyze
below.'® Franco was a survivor who knew how to adapt his regime to changing inter-
national circumstances in order to guarantee its continuity (in 1942, after the German
setbacks in the war, he made his repressive militarized jurisdictional model more
flexible and transferred it to ordinary jurisdiction, as exemplified by the reform of
the jurisdiction of political responsibilities in February or by the Law establishing
the Cortes, of 17 July, which declared them the highest organ of participation of
the Spanish people in the tasks of the State), or in 1945, after the end of World
War II, with the approval of the Law of Referendum (17 Obtober), designed for
cases of consultation of the Nation on draft laws in the case of public interest or
prior approval of the Law of Referendum (17 Obtober); or in 1945, after the end
of World War II, with the approval of the Referendum Law (22 Obtober), designed
for cases of consultation of the Nation on draft laws in cases of public interest, or the
prior approval of the Fuero de los Espaiioles (17 July), which proclaims respect for
the dignity, integrity and freedom of the human person as a guiding principle of State
acts, among other moments).

Let us specify the particular features that allow us to describe Franco’s regime as
pseudo-fascism:

a) It had the pretence of being considered a State of Law, not a revolutionary one, a
framework in which it legislated abundantly also for the sake of repression. The of-

' In this respect, vid. Arostegui Sdnchez, J., “Opresién y pseudo-juridicidad, de nuevo
sobre la naturaleza del franquismo”, in: BHCE 24 (1996), pp. 31-46, la cita es de la p. 37.
También, del mismo, Los componentes sociales y politicos, en: Tusion De Lara, M./
Arostegui, J./Viiias, A./Cardona, G.Y./Brical, J.M., La Guerra civil espafiola cincuenta afios
después, Barcelona, 1985; “Una dictadura conservadora”, in: La aventura de la Historia 16
(2000), pp. 16—18; y “La oposicién al franquismo. Represién y violencia politicas”, en
Tusell, J./Alted, A./Mateos, A., La oposicion al régimen de Franco. Estudio de la cuestion y
metodologia de la investigacion, Actas del Congreso Internacional, t. I, vol. 2, Madrid, UNED,
1990, pp. 235-256.



112 Antonio Sanchez Aranda

ficial gazette Official Gazette of the Spanish National Defense Board (Boletin Oficial
de la Junta de Defensa Nacional de Espafia — BOJDNE -), published in Burgos
(25 July—2 Obtober 1936), was constituted and replaced by the Official State Gaz-
ette (Boletin Oficial del Estado, hereinafter referred as BOE) en on 2 Obtober 1936,
in which Franco’s ukases were inserted. Consequently, the legislation that has come
down to us allows us to assert that it acted from the proclamation of fundamental legal
principles of criminal law and legality (non-retroactivity, non bis in idem, proportion-
ality of penalties, among others) which, on the other hand, it never observed. This is
why we use the expression “State with law” to refer to Francoism.

b) Unlike national-socialism or Italian fascism, the Franco regime incorporated
the “special” repressive jurisdictional institutions throughout the period of its rule
within the structures of the State itself.!' Within this framework, it developed the ju-
dicial arbitrariness typical of non-democratic political systems in the absence of in-
dependence from political power, with judicial proceedings being characterized by
extraordinary speed, brevity and discretion, breaking the fundamental legal princi-
ples of the previous constitutional order. Consequently, and as a distinct feature,
the new Francoist state incorporated the repressive jurisdictional institutions,
among others, arbitrarily designated by the political power within the very fabric
of the state, exemplifying a model which legalized violence from its beginnings
until its disappearance. As Del Aguila has masterfully pointed out, the model of
the special jurisdictions exemplified a broad procedural discretionally

“often assimilated to the most absolute arbitrariness of the proceedings, which empowered
the judicial body to dispense with any guarantee, requirement or procedural procedure, how-
ever substantive it might appear, favoring an impunity which was even formally consecrated

(...), as occurred in the case of monetary crimes, smuggling, political responsibilities and the

repression of Freemasonry and communism”. '

c) The preservation of repressive documentation. Francoism, on the other hand,
acted “for the good of Spain”, which is why it promoted the Glorious National Up-
rising — an expression included in the archival documentation —, vindicating the pos-
tulates of traditional 19" century liberalism which it understands to have been broken
during the Second Republic (1931-1936) and which it now wishes to re-establish:
traditionalism, national Catholicism and national trade unionism, to which it adds
militarism. The slogans of the “Homeland” that we find in the documentation we
have worked on summarize his ideology well, a clear nationalist simplification of
the concept of Spain: Viva Espafia Unica! Viva Espafia Grande! Viva Espafia
Libre! Spain, one (indivisible, it denies separatism), great (recalling the Spanish im-

" In this respect, vid. Czeguhn, 1., El Derecho penal politico en el Tercer Reich, in: Pérez
Juan/Moreno Tejada, Represion y orden publico durante la II Reptiblica, la Guerra Civil y el
Franquismo. Una visién comparada, Pamplona, 2019, pp. 339-350.

12 Del Aguila, J.J., El Top. La represién de la libertad (1963—1977), Barcelona, 2001,
p- 394. Del mismo, ademads, “La represion politica a través de la jurisdiccion de guerra y

sucesivas jurisdicciones especiales del franquismo”, in: Hispania Nova 1 (2015), pp. 211—
242.
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perial idea of the 16™ century that was now to be projected to Africa since the interna-
tional conference of Algeciras in 1906) and free (without foreign influences, in re-
sponse to what is considered to be an international Judeo-Masonic-Marxist conspira-
cy). This action on behalf of Spain has meant that the documentary sources — in par-
ticular, those derived from the confiscation of assets, courts martial and special trials,
among others in the sphere of the Administration of Justice — have not been expur-
gated and have been preserved practically in their entirety (with the exception of
those relating to the Falange).

2. Repression: Features and Phases

Fundamentally, and in order to understand the scope of the political amnesty laws
of the Spanish Transition, there can be no doubt that the Francoist state was a repres-
sive state from the outset and throughout the entire period of its existence. Repression
was an instrument of domination and “forced consensus”. It created an extensive re-
pressive network, one of its objectives being to physically and ideologically elimi-
nate the “enemy” (Republicans, communists, trade unionists, Freemasons...), and
to terrorize the population as a whole, covering all possible fields (social-political,
economic, labor, cultural...). Those who could were banished. A significant classi-
fication was established, particularly in the field of university repression, by Bald6
Lacomba, when he spoke of the exiled, the terrified and the buried."

Having affirmed that repression was inherent to the regime, we can ask ourselves,
once the Civil War was over, what was its scope in quantitative terms? How did it
develop? What repressive institutions were established ?'*

Let us look at the quantitative sphere: the figures of repression. In the period of
more than thirty-six years that the regime lasted (why it lasted so many years is an-
other question, in relation to the international context of the Cold War), the balance
sheet leaves no room for doubt:

a) During the Civil War (on both sides): recent demographic studies estimate that
the conflict caused some five hundred and forty thousand deaths (540,000).

b) It should be noted that there were approximately 700,000 exiles (700,000), the
great exodus. Mainly to France after the occupation of the city of Barcelona on
25 January 1939 (which divided the Republican Zone in two), a territory in which
emigration was massive, settling around 60% of the refugees (defeated soldiers, pol-
iticians, civil servants, people from all the refugee territories in Catalonia). The first
“mass emigrations” of the 20th century and allowed the great humanitarian transports
to America, verbi gratia, the voyage of the steamship Sinaia that left the French port

" In this sense, Baldé Lacomba, M., “Represion franquista del profesorado universitario”,
CIAN 14 (2011), pp- 31-51. En particular, pp. 32 y ss.

“TIn this regard, among others, Arnabat Mata, R., “La represion: el ADN del franquismo
espafiol”, Cuadernos De Historia 39 (2013), pp. 33-59.
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of Sete on 25 May, 1939 constituting the first great humanitarian transport of refu-
gees'”), reaching in this territory the approximate figure of five hundred thousand ex-
iles (500,000 exiles).'® Other Spanish-American territories (mainly Mexico and Ar-
gentina) received around 19%, and Germany approximately 4%. The Franco regime
rarely allowed exiles to return.

c¢) From April 1939-1975 it is calculated that there were almost one million po-
litical prisoners (1,000,000) and approximately two hundred thousand dead
(200,000), including executions, imprisonment, etc., with the creation of two hun-
dred and ninety-six (296) concentration camps in which some 700,000 people
were held. War councils, special criminal courts, criminal law, etc. represented the
institutional and legal framework for the legalization of repression.

Let us focus on this last section: the legalization of repression and ad hoc jurisdic-
tional institutions within state structures. As we have pointed out, this is a feature
which differentiates it from totalitarian regimes, particularly Hitler’s, in which re-
pressive institutions remained outside bureaucratic structures and did not develop
legislation on the matter; in many cases, however, there was an oral transmission
of these institutions, which, consequently, lacked such legislation.

On the other hand, far from imposing a penal system that was indulgent towards
the defeated, Francoism assumed the need for a procedure of physical and moral ex-
termination of the “enemy”. In general, it is stated that “Francoist violence was car-
ried out in a very specific way, by means of repression. Repression will acquire a tri-
ple meaning: it will constitute an element of punishment for the disaffected, it will
become an element of submission for the undecided, it will become an element of
cohesion for the victors’, and, consequently, one of the characteristics of the regime
is the use of violence throughout the whole of its existence.!” To this end, as Tussel

15 Sherzer, W.M., “El viaje de Sinaia”, BIEG 211 (enero-junio, 2015), pp. 293-304.

' The situation was aggravated because after the international recognition of the Francoist
State by the French and British States on 26 February 1939, they were exiled and defense-
less... stateless, without any legal protection (let us not forget the French internment camps).
A situation of “alegality” which, thanks mainly to Mexico and the help of its ambassador to
France, Nicolas Bassoll, enabled them to obtain a legal status that allowed them to emigrate to
America (the first of these was the large humanitarian transport ships, the aforementioned
steamship Sinaia, which left the port of Sete on 25 May 1939), and also allowed the Repu-
blican political cadres to go to that country to form the Republican Government in Exile. In
this respect, Sdnchez Aranda, A., En Nombre Del Glorioso Alzamiento Nacional. Los pro-
cesos de depuracién y represion politica de Gabriel Bonilla Marin, Catedritico de pro-
cedimientos y practica forense de la Universidad de Granada, Dykinson, Madrid, 2018,
pp- 167 et seq.

7 Herndndez Burgos, C., “La represion franquista en la Universidad de Granada”, in:
Go6mez Oliver, M./Martinez L6pez, F., Historia y Memoria. Todos los nombres, mapa de fosas
y actuaciones de los Tribunales de Responsabilidades Politicas en Andalucia, Universidad de
Almeria, 2007. I quote from the online work, p. 1. This is a generic quotation from the article
in: Mir Curco, C., “El estudio de la represion franquista: una cuestion sin agotar”, Ayer 43
(2001), pp. 11-35. Also the first, Granada azul. La construccién de la Cultura de la Victoria
en el primer franquismo, 1936—1951, Granada, 2011.
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Gomez pointed out, it developed a unique repressive model which is difficult to find
in Western Europe, not even in the aforementioned cases of Fascist Italy or Hitler’s
Germany, although it is explained in Spain by the existence of military conflict.'®

With the repressive institutions incorporated into the very structures of the State,
Francoism developed an exceptional criminal policy based on three main features:

(A) Instrumentalization of military jurisdiction (mainly, through the Bandos de
Guerra from July 1936: thus, for example, the one that declared the state of war
in the city of Granada published, finally, on 20 July by the ill-fated commander Mi-
guel Campins Aura, loyal to the Republic and whom Queipo de Llano, declared Chief
of the Southern Army at the end of July 1936, territory of Andalusia and Extrema-
dura, ordered to replace and try in summary court martial, being shot on 16 August).
The Bando was published in the following terms, exemplifying the extension of the
jurisdiction of this “exceptional justice” to the detriment of ordinary criminal juris-
diction'?:

BANDO. MIGUEL CAMPINS AURA, Brigadier General and Military Commander of this
square. I LET KNOW:

Article one. In view of the state of disorder which has prevailed throughout the nation’s ter-
ritory for the last three days, the absence of action by the central government and in order to
save Spain and the Republic from the existing chaos, a STATE OF WAR is hereby declared
throughout the territory of the province.

Article 2. All authorities who fail to ensure public order by all the means at their disposal
shall be immediately suspended from their posts and held personally responsible.

Article 3. Anyone who, with the aim of disturbing public order, terrorizing the inhabitants of
a town or carrying out social revenge, uses explosive or inflammable substances or employs
any other means or artifice that is proportionate and sufficient to cause serious damage or
cause accidents by rail or other means of land or air transport, shall be punished with the
maximum penalties established by the laws in force.

Article 4. Anyone who, without due authorization, manufactures, possesses or transports ex-
plosive or inflammable materials, or even if they possess them legitimately, issues or facil-
itates them without sufficient prior guarantees to those who then use them to commit the
offences defined in the previous article, shall be punished with the maximum penalty of
major arrest to major imprisonment.

Article 5. Anyone who, without directly inducing others to commit the offence punishable
under the first article, publicly provokes others to commit it or advocates this offence or its
perpetrator, shall be liable to a maximum term of imprisonment or a minimum term of im-
prisonment.

Article 6. Robbery with violence or intimidation of persons carried out by two or more crim-
inals, when any of them are carrying weapons and the act results in murder or injury as re-
ferred to in number 1 of Article 1 of this Act, shall be punishable by the maximum penalty.

'8 Tussel, J., Los grandes procesos penales de la Epoca de Franco. Desde la Posguerra a
Grimau y el Proceso de Burgos, in: Mufioz Machado, S., Los grandes procesos de la Historia
de Espafia, Barcelona, 2002, pp. 484 —493, mainly p. 485.

' Newspaper Ideal of Granada, martes, 21 de julio de 1936.
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Article 7. Any individual in possession of weapons of any kind or explosives shall hand them
in before midnight today at the nearest military or Civil Guard post.

Article 8. Groups of more than three people shall be broken up by force with maximum en-
ergy.

GRANADINOS: For the disturbed peace, for order, for love of Spain and the Republic, for

the re-establishment of the laws of labor, I await your collaboration in the cause of order.
Long live Spain. Long live the Republic. Granada, 20 July 1936”.

Special military jurisdiction, exceptional justice, endowed with broad powers for
the summary application of military criminal law (mainly the Code of Military Jus-
tice of September 1890) to citizens by means of summary courts martial. This feature
gradually disappeared from 1939 onwards, giving way to a mixed civilian-military
jurisdictional model which was generalized until 1945. In order to understand Fran-
co’s repressive discourse, which denied charges of rebellion and sedition against
those who took up arms, the inverse process by which the defenders of the legitimate
Republican regime were turned into rebels is key. What was sarcastically called “jus-
tice in reverse”: Republicans who supported the Popular Front (remember that Ma-
nuel Azafia had been President of the State since May 1936 and that the Popular Front
had won the general elections to the Cortes in February of the same year) were ac-
cused of “Adherence to the Rebellion, Aid to the Rebellion, Military Rebellion” or
sedition. The rebels called themselves defenders of order and the homeland, the rai-
son d’étre of the “Glorious National Uprising”. Franco himself later stated that “the
Glorious National Movement had never been an uprising. The rebels were and are the
Reds”.?® As the leader Ramén Serrano Suiier, Minister of the Interior and Franco’s
brother-in-law, cynically stated a few years later in his memoirs,

“It was established that the ‘rebels’ were the populist front, forgetting that the rebellion
against a situation that was considered unjust was legally in the National Uprising. As a re-
sult, the rebels against the constituted — republican — State Government was, according to the
Code of Military Justice, those who rose up, and all of them, in the National Uprising. Those
who rose up and all of us who assisted and collaborated with them, and that those who were
with the ‘constituted’” Government could not be legally such (...) On this basis of upside-
down justice —an unusual system in the history of political-social upheavals — the War Coun-

cils began to function”.*!

Justices that did not seek the truth, but assumed that all the accused were guilty
unless proven the contrary, which was almost impossible in the framework of Fran-
co’s truculent military judicial system where the right of defense was non-existent. In

20 Sudrez, A., Y Colectivo 36, Libro blanco sobre las cérceles franquistas, 1939-1976,
Paris, Ruedo Ibérico, 1976, p. 45. Arnabat Mata points out that in the sentences of the courts
martial we see written “again and again: that against the legitimate powers of the State,
assumed by the Army from 17 July 1936 in fulfilment of its constitutive function, an armed
uprising and tenacious resistance developed, with all kinds of violence being committed in
support of it”, in “La represién”, cit. on line.

! Serrano Suiier, R., Entre el silencio y la propaganda. La historia como fue. Memorias,
Barcelona, 1977, extractos de las pp. 244 —248.
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this context, a broad amnesty was granted to those who had participated in one way or
another in the coup d’état and subsequent war. Extinction of criminal responsibility,
withdrawal of criminal records, etc., without analyzing the practice of pardons
which, following Orza Linares, with regard to the Franco dictatorship, we should
point out the following provisions®*:

— Law of 23 September 1939 (BOE 27 September 1939), amnestying criminal acts
committed from 14 April 1931 to 18 July 1936. This law was a true amnesty, al-
though the word “amnesty” does not appear once, and all supporters of the Popular
Front were excluded from it.

— On the other hand, the Decree of the Ministry of Justice of 30 December 1939
(BOE of 10/01/1940) annulled actions taken by officials outside the National
Movement (art. 20 declared null and void any general or individual amnesties
and pardons granted by “Red bodies or authorities” after 18 July 1936).

(2) Development of the so-called “criminal law of perpetrator” (also known in re-
cent historiography as “criminal law of the enemy”).” In contrast to criminal law
which punishes the facts, the act™ —understanding that the concept of action is central
to the theory of crime: man does not commit a crime insofar as he is, but insofar as he
acts —, the criminal law of the perpetrator punishes man for what he is, for his ideas,
thoughts, that is, for his personal characteristics (thus leaving open the criminal route
to punish a person for the mere fact of having been a republican, communist, free-
mason, trade unionist, etc.).

The totalitarian justice system of the time applied the criminal conception of the
perpetrator, breaking the basic criminal rights and principles consolidated in Spain
since the Criminal Code of 1822, which enshrined, for the first time, the principle of
criminal legality.” At this time, all legal fictions were possible: among others, the
documentation that has led us to confirm the breakdown of the principles of non
bis in idem (several criminal sentences were imposed for the same circumstance,
sometimes up to a quadruple sanction as we shall see); of non-retroactivity in crim-
inal matters unfavorable to the offender (criminal laws were passed that sanctioned

2 Al respecto, sigo el excepcional trabajo de Orza Linares, R., Amnistias e indultos du-
rante el Franquismo y la Transicion, in: Pérez Juan/Moreno Tejada, Represion y orden ptblico
cit., pp. 115-139, en particular para la etapa de nuestro analisis, pp. 120—127.

* With regard to this concept and its application, vid. Portilla Contreras, G., La consa-
gracién del Derecho penal de autor durante el franquismo. El Tribunal especial para la Re-
presion de la Masoneria y el Comunismo, Granada, 2010; and, in relation to the concept of
criminal law of the enemy, Tébar Rubio-Manzanares, 1.]., La representacion del enemigo en
el Derecho penal del primer franquismo (1938 —1944), Universidad de Alicante, 2015; “De-
recho penal del enemigo en el primer franquismo. El caso de Julidn Besteiro”, in: Revista de
Historia Actual 11 (2013), pp. 63—78; and “El ,derecho penal del enemigo‘: de la teoria actual
a la practica represiva del “Nuevo Estado” franquista”, in: Pasado y Memoria 13 (2014),
pp- 227-250.

*In this respect, Ruiz Robledo, A., “El principio de legalidad penal en la Historia Con-
stitucional espafiola”, in: RDP 42 (1996), pp. 137—-169.
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acts committed prior to their entry into force, normally going back to October 1934,
the date of the Asturias revolt); of criminal proportionality, developing an arbitration
that imposed penalties and economic sanctions according to the subject and his assets
for the sake of confiscation of goods; of nullam poena sine preevia lege; of presump-
tion of innocence (now presumption of guilt) or, among others, of non-compliance
with the principle of extinction of criminal liability by the death of the perpetrator
of the crime.

This authoritarian criminal law is to be found, among others, in the legislation on
political responsibilities which explicitly recognized in its Preamble the need for ju-
dicial discretion to modulate penalties and economic sanctions (introduced with the
Law of 9 February 1939 of the same name*), which allowed criminal sentences to be
passed in “political-social” matters, allowing this expression to be used, establishing
criminal and civil responsibilities — its collection purpose was one of its main objec-
tives — for which all fundamental principles were violated, also in some cases impos-
Ing post mortem sentences on shot prisoners, as it had a double purpose: To legitimize
punitive action from the beginning of the war and to legalize the confiscation of prop-
erty, generating the “just” title for its incorporation into the State, economic plunder-
ing, yet another form of repression developed from the beginning of the conflict*®) or
in the Law of 1 March 1940 on repression against Freemasonry and communism
which introduced a new law.”” The very Preamble of the Law of Political Responsi-
bilities — hereinafter, LRP — specifies the criminal conception of the perpetrator, rec-
ognizing the exceptional nature of the law:

With the total liberation of Spain approaching, the Government, conscious of the
duties incumbent upon it with regard to the spiritual and material reconstruction of
our homeland, considers that the time has come to pass a Law of Political Respon-
sibilities; The time has come to enact a Law of Political Responsibilities, which will
serve to settle the faults of this order contracted by those who contributed with serious
acts or omissions to forge the red subversion, to keep it alive for more than two years
and to hinder the providential and historically inescapable triumph of the National
Movement, which will translate into practical effectiveness the civil responsibilities

2 BOE n° 44, 13 febrero 1939, pp- 824—847. In this respect, Alvaro Duefias, M., “Por
ministerio de la ley y voluntad del Caudillo”. La Jurisdiccién Especial de Responsabilidades
Politicas (1939-1945), Centro de Estudios Politicos y Constitucionales, Madrid, 2006; y
Quesada Morillas, Y., Notas sobre la historiografia juridica de la Jurisdiccion Especial Fran-
quista de Responsabilidades Politicas, in: Pérez Juan, J. A./Moreno Tejada, S. (coordinators),
Justicia y represion en los Estados Totalitarios. Espafia, Alemania e Italia (1931-1945), Va-
lencia, 2021, pp. 409-451.

% We have dealt with economic repression in En Nombre Del Glorioso Alzamiento Na-
cional cit., pp. 261-293 y en La organizacion y préctica de la intervencion de bienes en la
provincia de Granada: de la Oficina de Intervencion a la Comision Provincial de Incautacién
(septiembre 1936—junio 1939), in: Serrano, J., La Guerra Civil a les terres del I'Ebre (1936—
1939), Barcelona, 2022, pp. 1 —62, en prensa.

Y BOE n° 62, de 2 de marzo de 1940, pp- 1537-1539. In this respect, Sdnchez Aranda, En
Nombre Del Glorioso Alzamiento Nacional cit., pp. 361 -392.
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of the guilty persons and which, finally, to allow the Spaniards who have saved our
country and our civilization in a tight beam, and those others who erase their past
mistakes through the fulfilment of just sanctions and the firm will not to go astray
again, to live together in a great Spain and to render to its service all their efforts
and all their sacrifices.

The purposes of this Law and its development give it a character that goes beyond
the strict concepts of a penal provision fitted into molds that have already expired.
The intentional magnitude and the material consequences of the offences inflicted
on Spain are such that they prevent punishment and reparation from reaching propor-
tionate dimensions, as these would be repugnant to the deep sense of our National
Revolution, which does not wish to punish with cruelty, or to bring misery into
homes. This is why this Law, which is not vindictive but constructive, on the one
hand mitigates the severity of the punishment and, on the other hand, seeks, within
the framework of equity, formulas that allow the sacred interests of the Nation to be
harmonized with the desire not to break the economic life of individuals.

A part of legal historiography wonders whether it was necessary to forge this spe-
cial “author” criminal legislation of an autonomous nature for the atrocious repres-
sion initiated from the beginning of the war, on the understanding that other legal
instruments were available which could without difficulty accommodate any crim-
inal conduct, such as the Criminal Code in force, the Public Order Law of 1933
and later the State Security Law. There is no doubt that the special criminal legislation
allowed the repression to be extended with extraordinary effectiveness in the control
and extermination of the “enemy” to all the territories that had escaped repression at
the beginning of the war because they were under Republican administration, as in
the case of Catalonia.

(C) Establishment of exceptional repressive jurisdictional institutions from the
practical end of the war — as we have pointed out, introduced with the aforementioned
criminal legislation — which allowed the development of common models of repres-
sion throughout the territory of the State: we refer to the so-called special jurisdic-
tions (with the exception of the ordinary jurisdiction) which had the aim of applying
criminal offences which reflected the conception of the perpetrator (for example
art. 4 of the LRP) and, at the same time, to control the social population. Jurisdictions
that were regulated in the same body of law that specified the facts incurring political
responsibilities or those of Freemasonry and communism (mixed laws).

Between 1939—1975 there were, among others, three special jurisdictional mod-
els with totalitarian overtones implemented, which in turn shaped the corresponding
repressive phases of varying scope:

First repressive phase, 1939—1945: this was the harshest, coinciding with the end
of the war and its virtual extinction, in response to the change in the international
scene following the Allied victory in World War II and the need to cover up the atro-
cious repression. It is estimated that around fifty thousand people were shot. A four-
fold system of repression was established:
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— The intervention of all kinds of enemy property (real estate, etc.) of the defeated
from the beginning of the Civil War (also trade unions, political parties, cultural
associations, etc.) is legally legitimized and passed on to the State, putting an end
to the discriminatory plundering that had been going on since the beginning of the
conflict.

— Depuration of “disaffected” civil servants (in particular, school teachers and uni-
versity professors: in order to introduce the new national-Catholicism, the entire
educational system was controlled and instrumentalized by the so-called Depura-
tion Commissions, which began to operate in January 1937 and would continue to
operate at the end of the war).

— The first ad hoc repressive institutions were introduced throughout the national
territory: special criminal jurisdictions made up of military judges, members of
the Falange de las JONS party) and career judges and magistrates, all freely ap-
pointed by the State, constituting collegial courts. There were two:

a) The special jurisdiction of Political Responsibility (the aforementioned Law of
9 February 1939 in force, reformed by the Law of Reform of Political Responsibility
of 19 February 1942, which dismantled this special jurisdiction and transferred it to
the ordinary justice system, transferring its competences to territorial and provincial
courts. It was abolished in April 1945, although the corresponding Liquidation Com-
mission was maintained until its abolition by Decree 2824/1966, of 10 November,
which granted a total pardon for pending sanctions arising from political responsi-
bilities (a pardon which was to be executed by the Commission until 31 December
1966, when it was dissolved). Its jurisdictional action remained, therefore, in the
sphere of ordinary criminal justice to finalize cases, hear appeals or execute its sen-
tences until its definitive abolition on that date. It judged, for example, within the
framework of criminal law, membership of political parties or trade unions retroac-
tively to October 1934 (the date of the Asturias mining uprising, breaking the non-
retroactivity of criminal law) and, in general, all political-social behavior by support-
ers of the Republic (Article 4, a real catch-all due to its underlying arbitrariness, in-
cluded seventeen cases of criminalization).

b) The special jurisdiction for the Repression of Freemasonry and Communism
(Law of 1 March 1940, in force until its suppression by the Law of 2 December
1963, with its Liquidation Commission functioning until 1971): aimed mainly at re-
pressing Freemasons and Communists who had been able to evade the jurisdiction of
political responsibilities.

The intervention and extermination were atrocious, there was no clemency. An
example of the ferocious repression of the enemy is given by the cases in which it
was possible for a person, because of his political militancy and if, for example,
he was a teacher and a Freemason (normally the profile of many intellectuals of
the Republic: university professors, etc.), to be declared politically criminally re-
sponsible, a Freemason, have his assets seized and be permanently removed from
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his teaching post (in other words, a fourfold punishment for the same acts in breach of
non bis in idem and the non-retroactivity of criminal law).

Second repressive phase, 1945—1963. Repression was now in the hands of ordi-
nary civilian judges (who defended the principles of the Glorious National Move-
ment): social control and the imposition of Christian morality were carried out
with the introduction of the principle of criminal prevention (they could be arrested
before committing a crime). Thus, with the special jurisdiction of Vagos y Maleantes
(Law approved in September 1933, influenced by the principle of prevention postu-
lated by von List and introduced in Spain by the criminal lawyer Jiménez de Asua),
which the Republic barely had time to apply and develop, establishing its special ju-
risdiction well defined since 1945 and confirming that violence and repression was
not a characteristic aspect of the post-war period but inherent to the whole period of
the Francoist state. In 1954, it was suitably reformed and instrumentalized for social
control and to persecute homosexuals and prostitutes, among other social sectors, for
preventive purposes — let us not forget the prevailing Catholic morality of the time.
This special jurisdiction was displaced with the exception also introduced with the
Law on Dangerousness and Social Rehabilitation (5 August 1970), which was in
force until 23 November 1995.

Third phase, 1963—-1975. This coincided with the opening up of the regime and
the formation of Franco’s technocratic governments. In response to the social move-
ments of protest against Francoism, not forgetting that it coincided with generations
who had not lived through the war or the post-war period, and the reorganization of
the opposition, a special jurisdiction for public order was established with the Law of
Public Order (30 July 1959). This was a new legal instrument of exception for repres-
sion created by the authorities which, since Law 154/1963, of 2 December 1963, on
the creation of Public Order Courts and Tribunals, had at its highest level a Public
Order Tribunal (aimed at responding to social protest against the regime in general,
and in particular student protests at universities and trade unions) made up of mag-
istrates and prosecutors freely appointed by the Executive. The jurisdiction was abol-
ished on 4 January 1977.

Incidentally, in application of convictions for crimes of terrorism and aggression
against the armed forces, the last use of this jurisdiction, on Saturday 27 September
1975 the Regime shot the last five people (José Humberto Francisco Baena Alonso,
Ramén Garcia Sanz, José Luis Sanchez-Bravo Solla, Angel Otaegui Echevarria and
Juan Paredes Manot) in El Palancar (Madrid). It was the last service to the National
Movement given by the military jurisdiction.
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I11. By Way of Conclusion

We have already pointed out the changes that Franco’s regime underwent from an
initial totalitarian model to an authoritarian as the thirty-six years that it lasted pro-
gressed, in the sense indicated very early on by Juan Linz.

From that initial pseudo-fascism, it already presented one of its most character-
istic features, which was its attempt to subject its political and, above all, its judicial
organization to the law.

It was a law, however, particular, repressive, far removed from the principles al-
ready established at the time by codified criminal law, and which had no limits on the
exercise of power. As it has been pointed out, we are dealing with a State with Law,
but not with a State of Law, at least according to the most defining features of the
latter, as currently understand it from our democratic point of view.

By way of conclusion, and prior to the considerations regarding the 1977 amnesty
laws passed by the Sudrez Government during the Political Transition to democracy,
which made it possible to promote the consensus characteristic of this period, and
which are examined in another chapter of this collective work, we would like to in-
clude two final considerations regarding the study of Franco’s repression.

The first is the fact that all the documentation of the special jurisdictions was pre-
served — in particular, from the first seven years, the hardest, such as the aforemen-
tioned cases of political responsibilities (remember that, in turn, it included the in-
tervention of assets from the beginning of the war), Masonry and the military —relat-
ing to their constitution, aims, composition, judicial processes, etc. The cause ...?
Francoism, in its attempt to justify “legal” action in defense of the “Homeland”
and for a “single, free and great Spain”, never carried out an expurgation of the cor-
responding archives.

This repressive action by the special jurisdictions “in the name of the Glorious
National Uprising” — later the war ended as the “Glorious Movement” — and “for
the good of Spain” — as stated in the documentation, claiming to defend the neo-lib-
eral political, economic and religious ideals of the 19" century “which the Popular
Front had displaced” with its popular revolution —, together with the instrumentali-
zation of history as a weapon to legitimize political change and the military uprising,
consequently has another derivative: Being the main cause of preservation of docu-
mentary collections that allows the extent of repression to be addressed.

This was helped by the fact that the Regime, from the end of 1937, had the col-
laboration of a Gestapo Commission (headed by Heinz Jost) which was integrated
into the Internal Security, Public Order and Frontiers Service (based in Valladolid
and directed by the military officer Martinez Anido, reporting directly to the Head
of State). One of the legacies of this collaboration was the creation of a political
and social “information warehouse” in Salamanca, the city to which all the documen-
tation produced by the Information Services themselves or seized from the enemy
during the war was sent. In April 1938, a further step was taken by creating the
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State Delegation for the Recovery of Documents in the city of Salamanca, with the
aim of collecting, storing and classifying all the documentation of political parties,
organizations and individuals hostile and disaffected to the National Movement with
the clear purpose of facilitating their location and punishment, as well as carrying out
a wide-ranging and effective confiscation of all their assets. The Delegation would
create a documentary base (made up of millions of political and social records of dis-
affected persons), being the institutional predecessor of the National Delegation of
Documentary Services (Salamanca, 1944), which inherited its functions and collect-
ed the aforementioned funds. These have now reached us and are deposited in the
Centro Documental de la Memoria Historica (Salamanca, June 2007), which brings
together practically all the documentary series from the period 1936—1978 — the
aforementioned files and political-social records, Freemasonry, political responsibil-
ities, etc. — and which, by the way, is doing an extraordinary job of locating, classi-
fying and divulging them.

Other archives, such as that of the Royal Court and Chancery of Granada, which
preserves the collections of the intervention of assets and the jurisdiction of political
responsibilities in Andalusia (of the eight Regional Courts established), are also
doing an extraordinary job of diffusion and making the corresponding documentary
sources available to researchers. Finally, we should point out the recent opening of
general military archives such as the Guadalajara archive for the study of courts mar-
tial, together with the important work of the National Historical Archive in political-
social matters and, especially, in the field of exile by compiling and incorporating
documentary sources from other national archives such as that of Mexico.

The second consideration leads us to specify, however, that the Spanish Political
Transition rests on the decisive choice of the main political actors of the time not to
use the confrontations present since the war, including repression and exile, as an
excuse for not reaching agreements aimed at establishing in Spain a democratic po-
litical system perfectly comparable to that which existed in other Western European
countries. Although one sector of the doctrine alludes to a tacit “pact of forgetting”
and a calculated “impunity” in relation to the preceding regime and, at the same time,
equidistant from the Second Republic (1931—-1936), the truth is that the idea of “for-
getting”” does not seem to be the most precise (you just have to look at the newspaper
archives and doctrinal articles of the time). What should be emphasized, however, is
the determination not to use the past to boycott the agreements necessary for the con-
struction of a democratic system and the approval of the 1978 Constitution. There are
also numerous testimonies of this determined will in other documentary sources:
those emanating from the debates contained in the Session Journals of the Congress
and the Senate, since the aforementioned first democratic elections of 15 June 1977.

However, we should point out that it is possible that the urgencies and needs of
Spain in the 1980s including the complicated negotiations for its necessary integra-
tion into NATO and the European Union (whose incorporation did not materialize
until 1986 — eleven years after Franco’s death) did not allow the necessary research
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